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January 70, 77173 


INFORMATION 


ln Name of 


His Majeſtys Advocate General, 


AGAINST 


The Claimants upon the Eſtates in SCotland 
forfeited by the late Rebellion. 


Petition having been given in to your Lordſhips, in Name of His Majeſty's Advocate 
General, on the firſt ot December laſt, complaining, That nctwithſtanding by the ſeveral 


Add for appointing Commiſkoners to enquire into the Eftates of certain Traitors, &c. not only 
the Right and Property of all the Eſtates that formerly belonged to the ſeveral Perſons mentioned 
in the {aid Petition, convicted and attainted for Treaſon, but likewiſe the Poſſeſſion actual and real 
thereof is veſted in His Majeſty, yet upon Application of certain Creditors or Claimants upon 
the ſaid forteited Eſtates, your Lordſhips had in Fuly laſt, in Abſence of the ſaid Advocate 
General, ſequeſtrate theſe Eſtates, and placed Factors upon them, whereby the Poſſeſſion of the 
Crown was inverted, contrary to the true Intent and Meaning of the Law: And therefore pray- 
ing, Ihat the ſlid Factors might be removed, and the Poſſeſſion and Management of the forteited 


Eſtates left to the King, and to thoſe who are by Law impowered to manage and take Care of 
... 


all ſucli Particulars as are veſted in His Majeſty. for the Uſes and Ende moantinnod fn oko 
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There were Anſwers put in to this Petition by the Claimants upon the ſaid forfeited Eſtates) 
wherein they did ſet torth, That by an Act, Intituled, Ad for incouraging of Superiors, Vaſſals. 
Landlords and Tenants in Scotland, who do and ſhall continue in their Duty and Loyalty to His 2727 
King George, it is expreſly provided, That no Conviton or Attainder on Account of the high 
Treaſon, or Treaſons therein mentioned, ſhall hurt or exclude the Right or Diligence of any Creditoy 
remaining peaceable or dutiful, for Security or Payment of any true, uſt and lawful Debt contracted 
before the Commiſſion of any of the foreſaid Crimes. And that by the other Act mentioned and re- 
{erred to in the advecate's Petition, it is provided, That nothing in that A# contained fhall extend 
ur ſhall be conſtrued to extend to take away, alter or diminiſb any Right, Title, Benefit or Advant gs 
whatſoever, which any Creditors or others continuing peaceable, and in dntiful Allegiance to His 
Majefty, are, ſball, or may be entitled unto by Virtue, or in Purſuance of the ſaid AF made in the Firſt 
car of His Majeſty's Reign, Intituled, Act for encouraging all Superiors, Oc. or to repeal, alter, 
or malte void any of the Proviſions, Matters or Things in that Ad contained. From whence they did 
contend, That ſince their Debts were ſecured, and that their Diligence was not to be excluded by 
the Conviction or Attainder of their Debitors, they were entitled to demand a Sequeftration of their 
Debitors Eſtates, that being a Diligence competent and proper for recovering Payment of their 
lawful Debts. And your Lordſhips having heard Parties in your own Preſence upon the Petition 
and Anſwers, upon &o 27th of December laſt, you were pleaſed to ordain Informations to be given 
in on both Sides. 

That this Debate may be the more diſtinctly determined, the Lords would pleaſe to obſerve; 
That what has hitherto been pleaded, and is ſtill inſiſted on in Belialf of the Crown, reſolves 
into the following Propoſitions, Fir//, That by the Nature of Forteiture, and the Analogy of 
our Scots Law with Relation thereto, even before the Union, and without Regard to the late AX, 


apprinting Commillicners to enquire of the forteit Eſtates, both the Property and Poſſeſſion of 
Iſtates forfeited does belong to the Crown, and that the preſerving intire the Rights, Debts and 


Diligences of Creditors, Vaſlals, &c. was nowiſe inconſiſtent with the Poſſeſſion's being lodged 
in the Hands of the Crown. 2de, Tit by tlie torecite act, appointing Commiſſioners to enquire 
of the torteited Eſtates, not only the Right, but Poſſeiſion of thoſe Eſtates is veſted in His Majeſty, 
as they were enjoyed and poſſeſſed by the Rebels Sn their Attainder. 3tio, That the Right 


and 


Laws now in Force in Scotland concerning T reaſon, particularly by the late AQ, Intituled, 


— 
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and Poſſeſſion being ſo veſted in His Majeſty, thoſe Eftates cannot legally be ſequeſred. Ana, 
— —— all this 5 nowiſe inconſiſtent with, but very agreeable to the ſevera Clauſes 22 
kuecited Acts, whereby it is provided, That the Rights and Diligences of Creditors ſhall not be hurt 
or excluded by the Forfeiture or Attainder of thew Debiters. : : | 
As to the firſt of theſe, it's to be obſerved, That Forfeiture does not ariſe only from the Pena} 
Laws, ſtatuting, That Perſons guilty of Treaſon ſhould loſe their Eſtates as a Puniſhment for ſo 
hainous a Crime, but from our Feudal Cuſtoms, and is of the Nature of a Recognition, whereby 
the Feus of a Vaſſal do return to the Superior, in Caſe of Ingratitude, Infidelity, or Breach of 
Truſt committed by the Vaſſal againſt the Superior, by whom the Law preſumes the Feu was 
given to the Vaſſal, and by that Grant the Vaſſal is bound to Fidelity towards his Superior, and 
is no longer entitled to his Feu than he continues dutiful and faithful: And the Conſequence of 
this is, That as by Recognition not only the Right, but Poſſeſſion of the Feu, does immediately 
devolve upon the Superior, ſo muſt it do by Forteiture, which is of the ſame Nature with Re- 
cognition. 240, As it ſeems plain by the Nature of the Thing, That the Poſſeſſion muſt immedi- 
ately devolve upon the Crown by Forfeiture, as well as the Property, ſo it's confirmed in the 
ſtrongeſt Terms by our ſtatute Law: For by the 2d Act, 9th Parliament, James VI. it is expreſly 
ſtatute and declared, That not only the Right and Power to diſpone whatſoever Lands and 
Heretages pertained to Perſons convicted of Leſe-Majeſty does belong to the Crown, but that the 
King or his Donator ſhall immediately be entred to the Poſſeſſion of whatever was poſſeſſed by 
the forfeiting Perſon ; yea further, That the Donator ſhall not be removed trom that Poſſeſſion 
for Five Years thereafter, That in the mean Time they may have Time and Commodity (theſe are the 
Words of the Law) to ſearch and ſeck ont the Tacks, Rights, Titles and Proviſions of them whom of 
their Right and Security proceeds, and whaes Place they ſucceed unto by Forfeiture and Eſcheat. | 
And here it's to be notic'd, That this Poſſeſſion was not thought inconſiſtent with the Preſer- 
vation of the Rights of Creditors, for Recovery of their juſt Debts ; for tho* at that Time no Debts 
were ſecur d againſt the Forfeiture, or did affect the forteit Eſtate, excepting thoſe that were made 
real by Infeftment, and that Infettment confirmed by the King or Superior; yet ſuch Debts ag 
were confirmed by the Superior, and made real by Infeftment, were always ſecure againſt the 
Effects of the Forfeiture, and were a Burden upon the Eſtate; and yet the Poſſeſſion was by this 
Act of Parliament given to the Donator, and he ordain'd to continue the Poſleſſion tor five Ye 
without Regard to thoſe Debts, altho' theſe Debts were as effectual, and as well ſrcur'd at that 
Time, as the Debts of the Claimants upon the forfeited Eſtates can be, by any Clauſe in the late 
Acts of Parliament. above cited. : | 
And it may be likewiſe further noticed, That tho afterwards, by another Act of Parliament made 
in the Year 1592, the Security in Favours of Creditors of forfeiting Perſons, was further extended, 
very probably, ſo as to comprehend all lawful Creditors, whether perſonal or real; yet there's no 
ppearance or Evidence, that any Alteration was made as to the Crown, or Donator's Right to 
2 Att 2L45 tin Act 1592 is not now extant; but that there was ſuch an Act is plain from 
to be delete out of the Books of Parliament; and althe* that Act 1593 mentions the other — 
made only in Favours of Vaſſals of forfeit Perſons, yet our Lawyers take Notice of it as an Act in 
Favours of Creditors, as well as Vaſſals, particularly my Lord Stair, Page 423, of his Inſti- 
utions. : : 
: From the Year 15 93, to the 1644, our Law continued in the ſame State, with Relation to 
this particular, and no Debts were ſecured againſt Forteiture, except thoſe that were confirm'd by 
the Superior; but by the 33d Act of that Parliament, an ample Security is provided to Vaſſals, 
Creditors and Cautioners of forfeited Perſons; but at the ſame Time, no Alteration made upon the 
Crown, cr Donator's Right to poſſeſs. On the Contrary, by the 34th Act of that very ſame 
Parliament, the heretable Debts owing to the Earl of Crawford, the Earl of Forth, and Lord Tthay. 
who were then forfeited, were ordain'd to be paid in to the Uſe of the Publick, and the Commit: 
tees of Eſtates therein mentioned impowered to diſcharge thoſe Debts, notwithſtanding, that by 
the immediate preceeding Act, the Rights of Creditors were ſecur d in the moſt ample Manner; 
and thereby became a Burden upon thoſe Debts which were to be paid in for the Uſe of the Pub- 
lick; which is a Demonſtration, That the ſecuring the Rights of Creditors, and of Action or Exe- 
cution at their Inſtance, was not _ to be any Bar to the Poſſeſſion of the Crown, or any- 
wiſe inconſiſtent with the Payment of the Profits of the forfeited Eſtates in to the Treaſury. ; 
After the Reſtauration, theſe Acts in the 1644 were reſcinded by the general Act Reſciſſory; 
and from that Time, till the 1690, at leaſt till the 33d Act of the Convention, in the Year 1689, 
was made, Creditors had no Security againſt the Effects of Forfeiture: But altho that Act, toge- 
ther with the 33d Act ot the Parliament 1690, did renew the Security that was formerly compe- 
tent to Creditors, and did reſcind the fore-cited 2d Act, 9th Parl. Fa. 6th, in a great Part; yet not 
as to that Clauſe concerning the Crown, os Donaror's entring to Poſſeſſion, or continuing therein 
for a competent Time, until the Rights of the forfeited Perſon may be recovered, or the Debts 
inquir'd into, only ſince the Act 1690, the Crown or Donator cannot poſſeſs, without being ac- 
comptable to Creditors, in caſe their Debts be found juſt; becauſe that is inconſiſtent with the 
Security given to Creditors Debts; but the Poſſeſſion is nowiſe inconſiſtent with the Security 
iven to Creditors : And therefore as to that, the old Law ſeems to continue in full Force. : 
Nor can it be pretended, That the Clauſe in the forecited Act, Anno 1mo Georgii, makes any 
| Alteration 
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Alteration in this Matter, becauſe it's only a ſalving Clauſe, providing that the Rights and Di- 
ligences of Creditors ſhall not be hurt, not ſuffer, not be excluded, but does not give the Creditors 
any new Right, or their Diligences any turther Force than what they had before, only leaves 
them in the ſame State they were before that Act; and conſequently the Poſſeſſion muſt continue 
where it was lodg'd by former Laws, until ſuch Time as the Diligences can be applied, and the 
Debts inquir'd into, as will afterwards be further cleared. 

Thus the firſt Propoſition, inſiſted on inBehalf of the Crown, ſeems very plain, That the Crown's 
being veſted both in Property and Poſſeſſion, was never by our ancient Law reckon'd inconſiſtent 
with the Creditors Debts and Diligences being ſecur'd as Burdens upon the Property of the 
Eftate forfeited ; and the ſame Thing will be further illuſtrated from ſeveral Inſtances in the Ro- 
—— on in anſwering the Objections propon'd by the Claimants, againſt what is here 
pleaded. 

In the next Place, it's very evident from the Words of the Act appointing Commiſſioners to en- 
quire of forfeit Eſtates, That both the Property and Poſſeſſion of the whole forfeited Eſtates are veſted. 
in the Crown, for UE Oles therein mentioned, and that the Payment of the true and lawful Debts 
of the Creditors is indeed one of the Uſes for which the ſaid Eſtates are ſo veſted in His Majeſt 
by that Act; The Words of the Law are the ſtrongeſt that can be deviſed, That all and every the 
Caſtles, Honours, Lordſhips, Mannours, Meſſuages, Lands, &c. or Hercditaments whatſoever, and of 
what Nature or Kind ſoever they be, whereof any Perſon attainted, or to be attainted within the Time, 
and for the Cauſes mentioned in that A, was, were, or ſhall haue been ſeis'd or poſſeſs'd of, or intere ſted 
In, or entitled into, &c. ſhall be forfeited to His Majeſty, His Heirs and Succeſſors, and ſhall be deem'd 
veſted and adjudged to be in the actual and real Foſſeſion of His Majeſty, without any Ofice or Inquiſi- 
tion thereof, thereafter to be taken or found. And by another Clauſe, Perſons poſſeſſed of forteited 
Eſtates are ordained to give Notice thereof to the Commiſſioners of Enquiry, before the 24th of 
November 1716, conform to the Method there preſcribed , and then follows theſe Words, And ſhall 
yield and pay in to the Receipt of the Exchequer of England and Scotland reſpectively, all and every tha 
Rents reſerved, and payable of, and for the ſaid Eſtate, or Eſtatet, or otherwiſe account for the Profits 
of the ſame, during the Time of bis or their Occupation . after the ſaid 24th of June 1715. untił 
Juch Sale or Sales ſo to be made thereof. And by another Clauſe, That uo Perſon or Perſons whatſoever 
baving any Eſtate, Right, Title or Intereſt in Law or Equity, into, or out of any Md the ſaid » wp or 
for eitable Eftates, or Premiſſes, hereby veſted in His Majeſty, as aforeſaid, may be in any Reſpect pre- 
judiced by this AF, It is enacted, That all and every ſuch Perſon having any Eſftate, Right, Title, 
Debt or Incumbrance whatſoever, in Law or Equity, into, out of, or upon any Caſtles, Honours, Man- 
2ours, &c. or Hereditaments whatſoever, or to any real or perſonal Eſtate, or any other the Premiſſes 
whatſcever in Great Britain, Ireland, or elſewhere, herein before veſted in His Majeſty, ſhall, within the 
Time therein-mentioned, enter all their reſpeckive Claims aud Demands thereof, before the ſaid Commiſ- 

S-oners, to be entred into a Book, and kept in the Manner there appointed, to the End the ſaid Claims or 
Demands may be fairly heard, and determined, according to ſuch At or Ads of Parliament as ſhall, 
8 From . bich Clauſes, it's plain, That His Majeſty is adjudged to be in the actual and real Poſſeſ- 
ſion. 2do, That the Rents and Profits of all that is veſted in His Majeſty, is ordained to be payed 
into the Receipt of Exchequer. 3tio, That the Creditors or Claimants are directly excluded from 
the Poſleſſion, their Claims being only to be entred and keeped, until they be determined upon by 
Acts of Parliament afterwards to be made. : f ; 

And for removing that Pretence, That the Creditors Rights and Debts being ſecured by the ſal- 
ving lauſe, providing, That nothing in this Act ſhall prejudge or be conſtrued to alter or take 
away any Benefit competent to them by Virtue of the Act for encouraging Superiors, &c. no more 
can be underſtood to be veſted in the Crown, but the free Eſtate after Deduction and Payment of 
the Debts; The Lords will pleaſe obſerve, imo, The Words of the ſeveral Clauſes impowering 
the Commiſſioners to enquire of forfeited Eſtates, which do exprelly impower them, not only to 
enquire of the Eſtates, but of all Incumbrances upon the forfeited Eſtates ; which Expreſſion does 
demonſtrate, That the Eſtates forefeited and veſted in His Majeſty, are veſted as they ſtand bur- 
dened with theſe Incumbrances, and not that the free Eſtate only is forfeited and veſted, otherwiſe 
the Act would never mention the Debts and Claims as Incumbrances upon the forfeited Eſtates, or 
as Incumbrances upon the Eſtate veſted in His Majeſty ; for if no more were veſted than the free 

Eſtate, after deducing the Incumbrance, then that free Eſtate would have no Incumbrance ; which 

plainly ſhews, That the whole Eſtate is forfeited and veſted in the Crown, tho? with its Burdens ; 
and conſequently that the Poſſeſſion of the Whole belongs to the Crown, and that the Rents of the 

Whole are to be payed in to the Receipt of Exchequer ; the Clauſe anent the Payment of the Rents 

being as extenſive as the other Clauſe, veſting the Right in the Crown. 240, The Lords will pleaſe 
obſerve, That the Rents of all are to be payed in to the Exchequer, that are to be ſold conform to 
after Acts of Parliament: Now it cannot be controverted, but that the Crown, notwithſtanding 
any ſaving Clauſe in Favour of the Creditors, is entitled to diſpoſe of the forfeited Eſtates by 

Way of Sale, and to apply the Price towards the Payment of the Creditors Debee. 

it remains in the third Place to be cleared, That the Right and Poſleſſion being thus veſted in 

His Majeſty, both by thoſe late Acts of Parliament, and our former Laws, Thar there can be no 
Sequeſtration of theſe Eſtates, altho' they be affected with the Debts and Diligences of Creditors: 
And this will appear, imo, From the — of our ancient Laws already noticed, * 

2 9. 
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tho? the Rights of Creditors were preſerved as Burdens affecting the forfeited Eſtates during ſome 
Periods, the whole Debts during other Periods, the real Debts only, yet ill the Poſſeſſion was 
continued to the Crown, yea even to the Donator, at leaſt for a competent Time, until the Rights 
of the forfeited Perſon could be recovered, and the Debts of the Creditors enquired into. 2do, 
Whatever might have been done in other Caſes, yet in this there is no Place for Sequeſtration, be- 
cauſe of the expreſs Tenor of the Act of Parliament appointing the Commiſſioners of Enquiry, 
which gives the Poſſeſſion actual and real to the Crown, and appoints the Rents to be payed in to 
the Receipt of Exchequer, until the Claims be determined upon, or Sale of the Eſtates made, where- 
by the Crown has graciouſly condeſcended for the Security of the Creditors, as well as the Eaſe of 
His Loyal Subje&s, to become a Sequeſter and Truſtee, if it may be ſo expreſſed, for their common 
Benefit. 3tio, This will be yet more plain, if the Nature of a Sequeſtration, and the Caſes in which 
it does take Place, either by the common Law, or our own Law, be conſidered. For all Lawyers 
agree, That it's a Kind of Execution, that it is odious not to be gone into, niſi ex Cauſa, and indeed 
ſuch Cauſes, as make it not only reaſonable, but abſolutely —— for the Security of Creditors: 
This cannot be better expreſſed than in the Words of the Lazrnad e- „ lait uutem litigantibus 
Sequeſtratio Rerum permiſſa non eſt, cum Execusionis quedam Species ſit, a qua baud temere mMcboandum, 
niſt juſta quædam Cauſa ſubſit, veluti ſi Periculum fit fore ut litigantes ad Arma veniant, vel Metus Di- 
lapidationis aut Fuge, vel Contumacia Adverſarii ſui Copiam non facientis, aut ex Judicis Prætepto baud 
caventit; and a little thereafter, Impediri tamen plerumque poteſt Sequeſtratio facienda, et que jam fact a 
eſt in irritum deduct Re reſtituta, ſi Poſſeſſor Rei ng Cautionem de re praſtanda, vel reſtituenda, 
ubi id ſua Judeæ Sententia præceperit; and with him all the Lawyers ſeem to agree. 
Theſe reaſonable Poſitions do apply very cloſly to the preſent Caſe ; For, 190, The Crown once 
being by the Law declar'd to be in the actual and real Poſſeſſion, the Beginning with Execution 
againſt the Crown, and inverting the Crown's Poſſeſſion before His Advocate had an Opportunity 


to be heard, and before the Claims of thoſe, who were pleaſed to begin with the Execution, were 


any Way inquir'd into, does not ſeem to be regular. 2do, The Crown, nor the forfeited Eſtates, 
are not in theſe Circumſtances with Regard to the Claimants, that can give Ground for a Sequeſtra- 
tion; It's hop'd, it will not be ſaid, There's any juſt Ground of Apprehenſion the Subject will 
be dilapidated or miſapplyed ; ſuch Suſpicions never do take Place againſt the Crown and publick 


\ Treaſury, and much leſs in this Caſe, than any other, where His Majeſty has graciouſly been 
pleas'd, freely to give up His own undoubted Right to the forfeited Eſtates, and to lodge the 


ſame in the Hands of the Publick, or of the Repreſentatives of the Creditors themſelves, and to 
become in Effect only a Truſtee, for their Behoof : It muſt ſeem very extraordinary if thoſe Credi- 
tors ( whoſe whole Rights and Privileges are in a great Meaſure lodg'd in the Hands of their Repre- 
ſentatives, the Houſe of Commons of Great Britain, and, under His Majeſty, depend upon their 
wiſe Adminiſtration) ſhould entertain any Jealouſie, That theſe very Repreſentatives of theirs 
will miſapply this ſmall Fund, which is very inconſiderable, in Compariſon of others that depend 
upon their Management in Prejudice of the Creditors, who are a Part of themſelves, 
Nor can it with more Reaſon be ſaid, That there is here a Contumacia Adverſarii ſui Copiam nonfa- 
former Debit6fg7 fr W ür Hör tie nar, 1 Mat tney revermiidiaws, or that they have yet declined to 
anſwer the juſt Demands of Creditors ; on the contrary, very particular Care has been taken of 
the Creditors Security, and the publick Faith is interpos d, that when their Claims are ſtated, 
ſuitable Directions will be given for their Payment. : Ra” = 
Our own Practice differs Nothing from the common Law, in this Particular; for your Lordſhips 
are never in Uſe to grant Sequeſtrations, Except, imo, Where there is a probable View iven, 
That the Debt is equal, or near equal, to the Subject affected therewith, and crav d to be ſequeſtrate; 
Next, where the Poſſeſſor of the Eſtate appears to be inſolvent, and ſo lies under the Suſpicion 
being tempted; yea, under a Kind of Neceſſity to dilapidate the Subject of the Creditors Payment, 
and is not able to find Caution to make the ſame furthcoming, which will never apply to the Caſe 
in Hand, ſince without deſcending into the particular Circumſtances of the ſeveral Eſtates forfeited, 


and fuppoſing they were intirely ſunk in Debt, ſtill the Publick is reſponſal for the Value, and hath 


inter pos d the common Faith, which is a ſufficient Security, that the Value ſhall be duly applyed. 


And ſhould the Lords depart from theſe eſtabliſhed Rules, for the Application of Sequeſtration: 
and ſhould that Diligence come to be practiſed in a ſummary Way, without deſcending to ſome 
Trial of the Extent and Foundation of Claims, and of the Credit-of the common Dehitor poſſeſſing, 
every Gentleman's continuing in the Poſſeſſion of his Eſtate, would thereby be rendred precarious 
and uncertain, and the Application of Sequeſtration would be arbitrary, rather ghan legal. And, 
as ſuch ſummary Sequeſtrations would be an intolerable Grievance, when practiſed againſt private 
' Perſons ; ſo the Application of them againſt the Publick, which can never be ſuppoſed to be 


in theſe Circumſtances, to which Law hath confin'd the Uſe of Sequeſtrations, will appear to be of 


the. moſt dangerous: Conſequence, to any who will conſider the Nature and Circumſtance of publick 
Credit, and reflect on the numerous, tedious and expenſive yroceſſes, which conſtancly attend Se- 
queſtrations, to the Hurt, and oft- times, Ruin of both Creditors and Debitor. And it is ſur iſing 
and extraordinary, to ſee Creditors make Choice of, or lend their Name to this Method, H Op- 
ſition to Exchequer Payments, upon Parliamentary Security, which the Experience of many Ages 
jath ſhown. to be certain, expeditious, and without Charge. FOIL A ds Weis res A 


From 


= 


| KL ; 

From all which Conſiderations it's very obvious, That there is no Place for Sequeſtration 
againſt the Crown and Publick in this Caſe; On the contrary, That the Value of the forfeited 
Eſtates being ſufficiently ſecured for the Behoot of the Claimants, in ſo far as their Debts ſhall 
be found juſt and lawtul, His Majeſty's Advocate is well entitled to crave the Sequeſtrations 
may be taken off, and the Factors remov'd. 

What's next to be enquired into, is, How far what's above inſiſted on is confiftent with, and 
agreeable to the ſeveral Clauſes in the above-cited Acts, uno Primo Georgii, whereby it's provi- 
ded, That the Rights and Diligences of Creditors ſpall not be burt or excluded by the Forfeirare and 
Attainder of their Debitors, And it's contended on Behalf of the Crown, That no more is 
meant or intended by thoſe Clauſes, than that the voluntary Rights, ſuch as Wadſets, or Mort- 
gages, Infeitments of Annualrent, or the like, and the legal Diligences, that is, Ad judications 
againſt the heretable Eſtate, Arreſtments againſt the Moveables, and in General, all juſt and 
lawtul Debts, and the Diligences done thereon, ſhould have their full Effect for eſtabliſhiog the 
Creditors Preferences amongſt themſelves, and for ſecuring their Payments to be made, according 
to ſuch Ways and Methods, as the Parliament ſhall direct , and that thoſe Debts, Rights and i- 
ligences ſhall not be cut off by the Forfeiture. , but not that thoſe Creditors ſhould have it in 
their Power to go on to Execution, and draw their Payment that Way before their Debts be 
duly ſtated and ſegally enquired into: And if this can be made good, then there is no Place 
for Sequeſtration, Firſt, Becauſe it is a K ind of Execution: Next, Becauſe it is not competent, 
except in thoſe Caſes where Creditors could draw their Payment by Execution upon their Dili- 
gences, if the Concourſe and Claſhing of ſeveral Diligences did not give Ground for a Diſpute 
as to the Preference, and of Conſequence, Place for a Sequeſtration, to prevent the Periſhing 
and Dilapidation of the Subject during the Lependence ot the Diſpute anent the Preference. 

And, tor illuſtrating that this is the true Meaning of theſe Clauſes, and that they can admit 
of no other, the Lords will pleaſe again to conſider, Firſt, What has been already noticed, That 
even, by our former Law, during thoſe Periods of Time when the Security of Creditors was ag 
firmly eſtabliſhed, as it now is, (at leaſt of real Creditors) a Delay of Payment was reckoned 
no Hurt or Excluſion of the Creditors Right or Diligence. 2d», The Lords will pleaſe to conſider 
the Terms in which the ſaving Clauſe in Favours of the Creditors is conceived ; That no At- 
tainder,on Account of the high Treaſon or Treaſons therein above-mentioned, ſhall hurt or exclude 
the Right or Diligence of any ſuch Creditor,remaining peaceable and dutiful, for Security or Pay- 
ment of any true, juſt and lawful Debt. The Debts then ſecured muſt be true, juſt and lawful; 
which neceſſarly ſuppoſes the Crown muſt have a competent Time to enquire, it the Debts be 
true, juſt and lawful; and of Conſequence, That no Execution in the mrerim for Payment can 
go on. 31io, That, by the expreſs Words of the Act, the Claims are to be determined upon, 

according to Acts of Parliament afterwards to be made, which, by the Nature of the Thing, 
mult fuperſede Execution in the mean Time, ſince it were abſurd to pretend, a Claim that re- 
mains to be enquired into and determined upon, ſhould be allowed to draw its Payment by Exe- 
Citron. and perha F afterwards be found no juſt Debt. 4to, The Lords will pleaſe to conſider 
Rights or Diligences ſhould not be prejudged. By Re ers Aub 22 — 
That Deeds granted to conjunct Perſons, without an onerous Cauſe, in Prejudice of anterior 
* Creditors,ſhall be of noStrength, Avail or Effect; and yet ſuch Deeds are ſufficient to defend 
the Obtainer in Poſſeſſion, until it be reduced: Which ſhews, That an interim Poſſeſſion, un- 
til a Claim (tho' juſt) be enquired into, and lawfully eſtabliſhed, is in Law not looked upon 
as a Prejudice to that juſt Claim or Debt. Ito, Your Lordſhips will pleaſe to obſerve how this ig 
explained by the very Act it ſelf, appointing the Commiſſioners of Enquiry : For that Clauſe 
appointing the Claims to be given in, entred, and kept in the Way therein preſcribed, until 
they be determined upon, begins with theſe Words, And that no Perſon or Perſons whatſoever 
„ having any Eſtate, Right, Title, Fe. may be in any Reſpect prejudiced by this Act. Whence 
it's plain, That the ſuſpending the Payment of the Claims until they ſhould be enquired into, 
and determined upon, is no Prejudice in the Senſe of the Legiſlative, the Makers of this Act. 
And, Laſtly, Your Lordſhips will obſerve, That even by the Method the Claimants themſelves 
ſeem to make Choice of, vi. a Sequeſtration, their Diligence (in the Senſe they are neceſſitate 
to explain the Word) is excluded : For, during the Sequeſtration they can draw no Payment ; 
and conſequently, according to their lax Interpretation of the Word Diligence, their Diligence is 
excluded by the Method they themſelves make Choice of. 3 

And it's of no Import or Strength what they pretend, That Sequeſtration is a Diligence at their 
Inftance for they muſt certainly either ſay, That their Diligence is excluded and hurt by the 
Forteiture or Attainder of their Debitor, becauſe it ſtops their drawing Payment by Execution, 
and makes the Eſtate continue under Sequeſtration; Or otherwiſe they muſt own, That a Delay 
of Payment is no Hurt or Excluſion in the Senſe of the Law; and if that be acknowledged, their 

whole Argument falls to the Ground; and their Rights, or the Effect of their Diligence, can 

never be ſaid to be prejudice of excluded, when the Rents ly depoſitate in the Exchequer, or in 
the Hands of the Crown, more than when they lie in the Hands of à Factor, until the Claims be 
determined, providing the Creditors be ſufficiently ſecured as to the due Application in the 
Event, which it's hoped they are: And the Truth is, the Creditors in this Caſe puſh their Ar- 
gument beyond all Reaſon; for if a Delay of Payment be an Excluſion of their Diligence, Cre- 
ditors are excluded by every Ranking; and there is no appearance, that they will in this Caſe 
be longer delayed, than the Nature of the * neceſſarily does require; ſo that _ 2 |; 
whole, 


1 
whole, nothing that is here pleaded, on Behalf of che Crown and Publick, tends in the leaſt to . 


| Iveakenor incroach upon that juſt Security; which the Bounty of the Crown, and the Maxims of 


Objection 1 
41. 1. 


Af, 2. 


dere & diſirahere, invito Socio , and that this may not ſeem confined to the Caſe where the Fisk 


Objet. 2. 


2 well eſtabliſhed moderate Government have indulged to lawful Creditors, 
It remains in the laſt Place to remove the Objections that were propounded by the Claimants 
againſt the Demand of the Advocate General's Petition, and what has been above offered in 
Support thereof. And here it may be proper to make this general Remark on the whole Ob- 
jections, That none of them offer to reject, or add to the Rules advanced for determining the 
Caſes, in which Sequeſtration can legally be applied; or at applying any of them to the Se- 
queſtrations now in Debate, which, with great Submiſſion, are thought the only ObjeQions 
could ſhake the Reaſons againſt the Sequeſtrations petitioned to be recalled, But to give intire | 
Satisſaction in every Part of the Debate, the Objections offered, in Name of the Creditors, ſhall be 
_ traced in the Method they were advanced. And, 
0 Ino, It was objected, and much inſiſted on, That the Creditors Diligences could not be | 
ſaid, not to be hurt or excluded, if they were debarred from obtaining of Sequeſtrations, 
which is one Kind of Diligence; and that if Creditors be excluded from Execution, then the Word | 
Diligence, expreſly ſet down in the ſalving Clauſe inſert in their Favours can have no Meaning. | 
It's anſwered, Imo, That this is already obviate by the juſt Interpretation that has 
een given of the ſalving Clauſe, and Proof that has been offered, That a Stop of Execution, or 
Delay of Payment till the Claims be inquired into, is not in the Senſe of Law, any Hurt, Pre- 
judice, or Excluſion : And that by the Word Diligence, in the Act, is underſtood an Adjudicati- 
on, or ſuch like legal and judicial Security, in Diſtinction or Oppoſition to a voluntary Right. 
2do, Tho' Sequeſtration be a Diligence, it is not competent to Creditors in all Caſes, 
particularly where the Debitor is ſolvent, or where there is no Fear of Dilapidation - And 
therefore tho' the Claimants in this Caſe be debarred from obtaining ot Sequeſtrations, their Di- 
ligence is not excluded, becauſe a Sequeſtration is not a habile Diligence againſt the Crown or 
publick Treaſury, or againſt the Houſe of Commons, tor whoſe Behoof the Eſtates are veſted in 
the Crown, with the Burden of the Creditors Debts, and under whoſe Care the forfeited Eſtates j 
now are: Norcan any Inſtance be given from the Roman Law, which our Cuſtom, in the Matter of 
Sequeſtrations, hath followed, of a Sequeſtration obtained againſt the Fisk, or yet the Ararium 
Publicum, even where the Fisk had but a ſmall Intereſt, and where the Subject was burdened 
with Debts ; but ſtill the Poſſeſſion, and even the Power of Diſpoſal remained in the Fisk, and 
to the Procurater Cæſaris; and there was only an Obligation to apply the Price towards the 
ſatisfying the juſt Demand of the Creditors preciſely, as in this Caſe. : ; 
This is plain from the Title in the Cod. de Venditione Rerum Fiſcalium cum privatis communium, 
and the Lawyers who have writ on that Subject: Perezius's Words, in his Commentary upon it, are 
diſtin, and worth inſerting in this Place: Hic Titulus ( ſays he) tractat de quodam Fure ſingulari 
Fiſco competente, quando Rem habet communem cum Perſona privata, ut ſcilicet totam poſſit ven- 


bh i i your Lordſhips will pleaſe to abſerve what follows in the 
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peditur tiſcus vendere, quia & fi aliis ſint pignorata, venduntur cum ſua Cauſa, id eff, ſalvo 
Fure Pignoris, And your Lordſhips will pleaſe yet further to obſerve how that Poſition, Salvo 
Jure Pignoris, is explained, Iraque ut facilius Fiſcus inveniar, Emptorem permittitur ei Res obligatas 
vendore, ea Lege, ut prius Creditoribus precedentibus ſatisfiat ex Fretio, & ſuperfluum Fiſco inſeratur, 
aut ij nibil ſuperſit, ſed tautum debeatur Creditoribus quantum eſt in Pretio totum id Fiſcus illis ex- 
ſolver, ſimiliter ſi terum Pretium accepit cum Onere —5—— Creditoribus, tis plene ſatisfacere cogitur. 
All this is directly applicable to the Caſe in Hand, the Crown and Publick ought to have the 
Poſſeſſion and Power of Diſpoſal, but Salvo Jure Creditorum, that is, The Creditors muſt be ſatiſ- 
fied in the firſt Place, out of the Price and Profits 4 

It was objected in the 2d Place, That all the Clauſes in the Ads of Parliament; 
that mention either the Right or Poſſeſſion to be veſted in the Crown, do likewiſe bear them to 
be veſted for the publick Uſe z and that Clauſe ordaining the Rents to be paid in to the Receipt 


— —— — - — 


of Exchequer, likewiſe bears, For the Uſe of the Putlick, which joined with the ſalving Clauſe in 


Anſ. 1, 


Anſ. 2, 


Favour of the Creditors, proves, That no more was veſted in the Crown, or to be paid in to 
the Exchequer than what is for the Uſe of the Publicx; and that agreeably to this there is no 
Method preſcribed for iſſuing out what ſhall once be lodged in the Exchequer for the Payment 
of Creditors; but on the contrary; That the Sums, to be paid in, are appropriated for the publick 
Uſe, without Mention of, or Regard to, the Creditors 

It's anſwered, 190, That it's already cleared, That the Whole is veſted in His Majeſty, 
with the Burden of the Incumbrances; and conſequently, That the Whole is to be paid in to t 


Exchequer. 

1 Tho? the Eſtates are veſted in His Majeſty, for the Uſe of the Publick, it's ſtill 
without Hurt or Excluſion of the Creditors Richte, and conſequently. their Debts become a pre- 
ferable Burden upon the Particulars veſted; whereby, when the Application, either of the Produce 
or Value of any Eſtate, comes to be made, the Creditors muſt be ſatisfied in the firſt Place, and 
the Remainder only be applied to the other Uſes of the Fisk ; and this is a very common Caſe : 
For Inſtance, If a Diſpoſition be granted to a Truſtee, for the Behoof of the Granter's Children, 
tho? without Mention of Debts ; yet the Debts of the Granter will be preferable to the Right of 
the Truſtee, and a Burden upon it; ſo as theſe Debts muſt be ſatisfied betore any Part of the Sub- 


; je, or Value thereof, can be applied to the Behoof of the Children : Yet nevertheleſs, the 
ee 
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Truſtee is very properly ſaid to be veſted de Abele Right, for the Behoof of the Childrin; 


and the applying a Part of the Subject diſponed, for Payment of the preferable Debts, would, in 


wSiws * 


Nor is that Obſervation of more Import, That there is no Method appointed by the Inqui 
Act, for iſſuing out the Money towards the Creditors Payment, ſince the Method of their Pay. 
ment, as well as the Determination of the Validity of theu Claims, is to be regulated by an AQ 
or Acts of Parliament afterwards to be made. D 

Another Objection offered for the Claimants, was, That by the Inquiry AQ, the Ex- 
chequer is impowered to cauſe the Charges of the Commiſſion for Inquiry to be iſſued, and paid 


out of ſuch Monies, as ſhall come, or be brought in to the Exchequer for the publick Uſe, by. 


Virtue of that Act; whence they did infer, That only the Remainder of the Profits, or Value 
of the forfeited Eſtates, after Payment of the Debts, was to be brought in to the Exchequer, ſince 
it was not to be preſumed, That the Fund of the Creditors Payment was to be applied, for the 
defraying the Expences of the Commiſſion of Inquiry. | 
But this Argument proceeds upon a plain Miſtake ; for tho' the Expences of the Com- 
miſſion are to be defraid out of the Montes paid in for the publick Uſe, yet till, it's with a 
Preference to lawful Debts of Creditors, ſince the ſalving Clauſe in their Favour, is to be carri- 
ed along through the whole Act, and does qualify w_ Paragraph of it. | wo 
The Claimants did yet further object, That ſuppoſing a Sequeſtration could not in 
this Caſe regularly have been craved, it the Crown or Publick ſtood bound for the Creditors 
Debts ; yet, ſince, neither the Crown nor Publick are bound; but the Rebels alone remain their 
Debitors, and that they having withdrawn, the Creditors have now nothing to rely upon for 
their Payment, except the Eſtates that pertained to the Rebels. They are well entitled to crave 
a Sequeſtration, or a Aiſſo in Poſſefionem of the Eſtates and Effects ot their Debitors. | 
To this it's anſwered, imo, That ſuppoſing neither the Crown, nor the Publick, ſtood 


engaged for the Claimants Debts; vet. ſines che Publick Faith does afford them a ſufficient Se- 
curity, That there is to be no Imbezelment, nor Miſapplication of the Profits or Value of thoſe 


Eſtates, which is the Fund of their Payment; ſtill there is no Place for a Sequeſtration, 
2do, The Objeftion ſeems to proceed on a Miſtake in Law; for where-ever an Eſtate 
does devolve upon the Fisk, whether by Eſcheat, Forfeiture, or as Caduciary, it devolves cum 
re, and the Fisk becomes liable tothe Creditors, tho not univerſally, or in ſolidum; yet 
ſtill i Valorem of the Subject intrometted with; much in the ſame Manner, as an Executor, or 
an Heir ſerved cum Beneficio, who tho' they are not ſimply, or univerſally liable to Creditors, 
are always liable to the Value of the W or Extent of the Effects intrometted with. 
2 That 
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Oed. 3; 


Arſe. 1, 


Anſ. 2: 
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That the Fisk is liable, in the ſame Manner, will be very plain from ſeveral Examples; that may 
be taken from the common Law ; as for Inſtance, where a Perſon underwent a Sentence of Deporta- 


* L. 7. D. de tion; the Fisk became liable for his Debts, to the Extent of his Eſtate. * And this Matter is di- 


Cap it. minut. 


Obje@. . 


Af. 1. 


Objed. 6. 


Af. 


Object. 7. 


Av. 


ſtinctly explained in a few Words, by Melchior de Valentia in his ſelect Treatiſes, Lib, 2, Trad. 3. 
Cap. 1, N. 33. Where he ſays, Ubi exiſtente Conditione poſt Deportationem, diximus Stipulationis Con- 
tradtum eſſe inutilem, & tamen videbatur poſſe Obligationem conſiſtere in Perſona Fiſci, quam deportato 
ſuccedere certum eſt, animadverti debet Fiſcum non repreſentare deportati Perſonam, nec ill ius vere Hare- 
dem eſſe, aut Bonorum Poſſeſſorem, ſed bona cum ſua Cauſa, id eſt, cum ſuis Oneribus, & Obligationibus 
vindicare; ideoque non tenetur in Solidum, nec ultra Vires Hereditatis ; And Lib. 3. Track. 1. Cap. 3. he 
delivers the ſame Sentiments as to other Caſes, in which the Eſtates of private Perſons devolve 
upon the Fisk, N. 20. Ilud annotare in bac Parte, Opera pretium fuerit, licet quoties Fiſcus, vel ex De- 
licxo Bona publicata vindicat, wel tanquam ab Indigno aufert, wel ut Caduca acquirit, vel ut Vacantia oc- 
cupat, verus Heres non ſit, Succeſſorem tamen eſſe, & ideo teneri Oneribus, & Obligationibus, quibus ille 
cui ſucceſſit tenebatur, intra Vires — So that the Claimants do puſh this Argument intirely 
contrary to the Rules of Law, and as much contrary to their own Intereſts. ho 

It was likewiſe objected, That the Clauſe in the Act of Parliament, ordaining the Rents to 
be payed in to the Exchequer, bears an Alternative, That the Poſleſſors ſhall pay in the Rents, or 
hold Compt for the ſame : And the Claimants do pretend, That the laſt Part of the Alternative, 
muſt, at leaſt, may, relate to Payments, made or to be made to Creditors. 

This likewiſe proceeds from a miſtaken Notion of the Import and Deſign of thoſe Words, 
bold Compt for, as will appear from the Conſideration of the other Clauſes in the Act: The 
Law has provided, That certain Perſons, who either were in Poſſeſſion before the Rebellion, or 
before the 24th of June 1715, by Virtue of ſuch Titles as did impower them to poſſeſs, and to 
apply the Profits for their own Uſe, ſuch as Wadſetters, or thoſe who, by the Clan AR, are en- 
titled to poſſeſs without paying any Rent or Duty for their Poſſeſſions, to wit, the Tenants of 
Rebels, continuing Loyal and Dutitul to His Majeſty, ſhould continue in that Poſſeſſion, which either 
they had before the 24th of June 1715, or were entitled unto by the foreſaid Act, and that with- 
out paying any Rent into the Exchequer, only they are to hold Compt therefore ; It's to thoſe 
then, and to thoſe only, that theſe Words, hold Compt for, do relate. 

And tho” the Claimants did pretend that this was a Gloſs, without any Foundation in the Law, the 
contrary is abundantly plain; for where- ever the Poſſeſſion is veſted in the Crown. there the Rents are 
ordain'd to be payed in to the Exchequer ; but where the Poſſeſſion is not veſted in the Crown, but 
only the Reverſion, as in the Caſe of a Wadietter in Poſſeſſion, there no Rent could be payed in 
yet ſtill he muſt hold Compt towards the Extinction of his Debt ; and in like Manner, where there 
is an expreſs Proviſion, That the Poſſeſfor ſhall pay no Rent, as in the Caſe of Tenants, there he 


. muſt only hold Compt ; but this Reaſoning will never apply to Creditors, who were not in the 


actual or real and natural Poſſeſſion before the 24th of June 1715, they having no ſpecial Proviſion 
in this Act entitling them to enter to the Poſſeſſion, betore inquiring into their Claims; and far 

Another Objection offered for the Claimants was, I nat inte tne duperiors, who (dy 

virtue of the Clan Act) have Right to the Feus of their Vaſſals, who happened to be attainted for 
Treaſon, are allowed to enter to the Poſſeſſion of their Vaſſals Eſtate, and are not bound to pay 
the Rents thereof in to the Exchequer ; the Creditors ought, in the ſame Manner, to be allowed to 
poſſeſs, or go on in their Diligence, ſince their Rights and Diligences are as effectually ſecured by the 
Act of Enquiry, as the Right of the Superiors to their Rebel Vaſlals Feus. 

But this is indeed the weakeſt of all the Objections that have been made: For it's ob- 
vious at firſt View, That neither the Right nor Poſlefſion of thoſe Vaſſals Feus is veſted in the 
Crown, providing the Superior claim his Privilege within the Six Months; but that both do re- 
turn to the Superior, as by a Reſignation ad Remanentiam. ml f 

The Claimants ſeem to lay more Streſs upon another Objection, which indeed, at 
firſt View, hath more Appearance of Strength, but is eaſily removed; which was, That it could 
not be the Intent of the Law, That the Rents of all that was veſted in the Crown ſhould im- 
mediately be paid in to the Exchequer, ſince the Tenants are entitled to poſſeſs Two Years with- 
out paying any Rent, x | 

It's anſwered, 1990, That where there are no Burdens upon a forfeit Eſtate, and ſo the 
Tenants entitled to poſſeſs Two Years without Payment of Rent,no Doubt there is nothing to be 
paid in to the Exchequer during the Currency of the Two Years ; becauſe in that Caſe the Poſſeſ- 
ſion is ſecured to theTenants,and not properly veſted in the Crown, till after the Expiring of thoſe 
Two Years, which ariſes from the ſpecial Proviſion of the Law ; but then there is in that Caſe 
no Claim to be entred or determined upon: But on the other Hand; where the Eſtates are 
incumbred with Debts, ſo that the Tenants are not (becauſe of the Preference given to the 
Creditors) entitled to a Poſſeſſion, without Payment of Rent, but are themſelves reduced at 
moſt to be Claimants; there again the Rents fall to be paid iu to the Exchequer, until the Claims 
be determined on, And after all, this Objection is not very direct to the Queſtion anent the 
Sequeſtration, ſince that is certain, That whereever a Tenant is entitled to poſſeſs without Pay- 
ment of Rent, then there can be no Sequeſtration So that the Claimants cannot be able to 

find a Caſe where the Tenants are entitled to poſſeſs without paying in to the Exchequer, and 
yet a Sequeſtration proceed in Favours of them the Creditors; and without ſuch a Caſe can be 
found, their Argument is not to the Purpoſe, 


; | EVI] HEY, a 

It was in the laſt Place obſerved by the Claimants by Way of Objection, That the Powers of 
the Commiſſioners of Enquiry, given them by this Act of Parliament, are not ſo expreſs or ex- 
tenſive, as to the ſelling or diſpoſing of forfeitEſtates, or levying the Profits thereof, as the Pow- 
ers given to the Truſtees of the forfeited Eſtates in Ireland were; Whence it was interred, That 
it could not be the Meaning of the Legiſlative, That the Commiſſioners of Enquiry fhould have 
Power to levy the Profits, and uplift the Rents of the Eſtates forfeited by the late Rebellion, o- 
therwiſe an expreſs Power would have been given them. 

But, 190, This Obſervation is intirely foreign to the preſent Queſtion : For the Debate is 

not here, How far the Commiſſioners of Enquiry's Power does extend, as to the levying of Rents? 

But, Whether or not the Poſſeſſion be veſted in the Crown, and the Rents be to be levied by the 

Publick? For if it ſhould be granted, That the Commiſſioners have not a Power to levy the 

Rents, the Conſequence of this would only be, That they are to be levied according to the 

common Courſe of Law, by Action and Diſtreſs, at the Inſtance of His Majeſty's Advocate, as 

in other Caſes the Rents and Duties payable - ay Crown are : And the Law hath indeed made Y 
ſuch Proviſion as will in moſt Caſes prevent the Neceſſity Adzon or Diſtreſs at the _— 
Crown's Inſtance at all, having impoſed ſo high Penalties uponthoft who ſhall wiltully omit or 

neglect to pay in theirRents,in the Manner that by that Law is directed, which was preciſely the 

Method in Ireland, without any further Powers to the Truſtees as to levying Rents, than what 

the Commiſſioners have. 

Ado, That AR, conſtituting the Truſtees on the forfeited Eſtates in Ireland, affords a very ſtrong 

Argument on Behalf of the Crown in this Caſe; for by that A@ ſeveral Claims and Incumbrances 

into, out of, and upon theſe forfeited Eſtates were ſecured, and declared to ſtand valid, as effectual 

Burdens; yet the Truſtees were impowered to levy and intromet, and the Claimants neither pre- 

tended to Poſſeſſion, nor Sequeſtration, but reſted ſatisfied with the Security given them, that their 

Claims would be duly ſatisfied after they were enquired into, which was accordingly done, and no 

Doubt will likewiſe be done to Satisfaction in the preſent Caſe. 

There was a ſeparate Argument inſiſted on, in Behalf of the Crown, Why the Factors in this Caſe 
ought to be removed? which was, That theſe Factories were granted in Abſence of His Majeſty's 
Advocate, where the Crown neither was compeating, nor bound to be preſent ; and were there no 
more to be ſaid for removing of the Factors, this ought to prevail with the Lords, at leaſt to 
put the Crown in the ſame State as before the granting thoſe Factories: The Maxim, That 
ſpoliatus eſt ante Omnia reſtituendus, may in ſome Meaſure apply to the Caſe in Hand; the Crown 
was once veſted in Poſſeſſion by the Act for enquiting, Cc. The Claimants thought fit ſummarly to 
invert that Poſſeſſion, without giving the Crown an Opportunity to be heard; And therefore 
In the firſt Place, The Poſſeſſion onght to be reſtored, leaving to the Claimants to proſecute all Man- 
ner of Diligence they ſhall afterwards find competent to them. 

Nor will there be found one ſingle Inſtance of a Sequeſtration obtained, where the Poſſeſſor was 
not either called, or voluntarly ſiſted himſelf; for in all Rankings, the common Debitor is alwiſe 
called one Way or other: If it be a Ranking in Order to a Sale, he is called in the very Summons; 


if the Ranking begin by a Multi inding. ſcarge ever will it happen, but that one of thoſeqgwho x - 
- competes, is an Annualrenter, purſuing a Poinding of the Ground, and there the Debitor muſt be . 


called, ſo that really no Inſtance will, it's believed, be found, where a Poſſeſſor, owning his Right 
and Poſſeſſion, was ſummarly turned out of that Poſſeſſion, without being brought into the Field one pere2ius Tir. 5: 
Way or other. Sententiis adverſus 
The Lawyers do obſerve from the common Law, That ff fſcales Cauſe non interveniente Fiſci Adva- F ſcum latis retrac- 
cato deciſi ſunt in Integrum Reſtituuntur, aut ſi al ſente Fiſci Advocato pronunciatum ſit, nibil aFum eſſe, tandii. 
& ideo ex Integro cognoſci oportere; and this held even cum pronunciatum erat in Favorem Libertatis; 
tho? ſuch Sentences were ſcarce reducible on any Ground whatſoever, how much more ought the 
Crown to be reſtored in this Caſe, where ſo many other pregnant Grounds concur with that of the 
Abſence of the Advocate. 
And here it is not to be underſtood, That theſe, who plead in Behalf of the Crown, do encline 
to enter into the Detail of the many Irregularities that may be found in the ſeveral Factories, and the 
Factors themſelves: This is a general Ground inſiſted upon, that touches all the Factories, and for 
which they ought once to be taken off; and if the Claimants can ſhow Ground for renewing them 
after once the Crown is put in its own Place, that may be left entire to them. 
Upon the whole Matter, it's hoped the Lords will be perſuaded, That the Claimants in this 
Caſe rather ſtate themſelves as Oppoſers to the Demand of the Advocate General's Petition, from 
an anxious, groundleſs, unſeaſonable, and ill placed Jealouſie, than from any real [ntereſt they have * gpartian. in Ac 
to oppoſe it in this Manner: The Bounty of the Crown, and Indulgence of a moderate Govern- ano dnn Na- 
ment, has ſecured their lawful Debts in the ſtrongeſt Manner againſt the hard and rigorous Effects 14 in Fiſcum Prien: 
of former Forfeitures; the King has graciouſly condeſcended to renounce his own undoubted Right r i 
to the forfeited Eſtates, for the Eaſe and Benefit of his Subjects, and has lodged the Management lies recepes. 
thereof in the Hands of the Repreſentatives of the Creditors themſelves, the Commons of Great Plin. in Panagi- 
Britain. And it is worthy of Obſervation, That the giving to the Uſe of the Publick what of right rico Trajani, at for- 
appertains to the King's private Fisk, hath been the Practice of theſe Princes, who have been moſt 717 2 . 
remarkable for their Virtue and Honour *, After all this, what Ground can there be for the - im 1 
Claimants, once to ſuſpect the Subject of their Payment will be miſapplied, or to ſhow the leaſt Dif- :anto majore, quan!» 
fidence, either of the Publick Faith, or publick Adminiſtration , It's hoped there can be none at Pr ni licere de tuo, 
all, and that therefore the Lords will take off thoſe Factories, which the Claimants groundleſs 2 4 Public cr: 
Jealouſies at firſt excited them to demand, and leave the Management of the forfeited Eſtates to the ** 
Care ot the Houſe of Commons, to whom of Right it does belong. 


In Reſpe® whereof, &c. Ro. Dundas) e 
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